IS^KKIOIRIVVL
TO THE

CONGRESS OF THE CONFEDERATE STATES.

MoBiLK, December 14, 186.1.
W.M. .1. n.A.hi)i',i;, irt' Gporgitv, th? author, and S, 11. GCKTZTL, ct
Alabama, tho publi-ihor. of a work emitled " Ilarrlp^'s Pkifle and
Infantry tactioa," which hn^ be.'/i revi>'-.l and improve! b j the autho.
ftf the commfufemenf of rhe prpspnt wfir; humblv ra,->r.-i.-;riali"0 the
C<'>np;re>*.= of tbf Confp-lerarfl Stat.pa of ,'i.ir..'rica, ro ^ranl '-. -special
eopy-riRbt therofor. nnd n-^=i;;n ns renson-^ the folloifini' :
In IHii.'i, the work wn=* romplMM for pnhli<''atiftn by your mem.i
riaiiflt, Ilard.'f, luid thf i'. fi,i'j.H f. r r,iin;ir.t':, lifho.nohin^ and piioli^hing Wfin made with Lippincoit, Gr.'.iid.o o>. Co., of Piiili.Ielphi.-i.
the Con^rcBS of the United StatoH rn.Tking nn nppi'op-.i.nii.-.n to as-.i^t
in its publication, on condition that the j.ublinher<3 aV.,:uld furr.i-h t;.,Uovernraent of the United States oightesn thousand c.-.pi.?^, &t oiidollar per ^<"pT Thia condition w^'> n^senieti to ar.i complied wit!;.
The nnthor'^ t^ontract with th>' pabli'^iipr'? wt.s ih:ii lhi>v 'ii.Tald prt\
him
cema per copy, for ••'\<-\\ cojiy sold over and ahovt tiie
Government pnrohase, which wis nftei^.ird^ Inorc-ii='ed to
.
cents per copy.
This contract was complied with np to tho u.imation oi this Govr-ii'/ ruent, and the said Ilnrdee regularly received under it, his share v.'
the proc^fed** of sales by the publiahc'ri?.
The publisher.') neglected to take .<ur s r..j,y-viglit foi th • >v. rl , :••>signing a<5 reasons, therefor, that the work wn^ h voij; cipensive oue
to publish, principally on account of thenurceixua litiic^r-^phic plate •.
it contained ; that the sales would necessarily be smell and iir.ite J,
and that no one would undertake to re-publish it from any proSts tr.f.t
c o ^ d b e realized from it. In time of peace, as then existed, tb?se
r e i ^ n i s were patent and satisfnctory ; and, until the war, no one r.*.tempted to re-publlsh it.
During thn war the work ban betn published in the tJnited States
in immense quantities, and the publishera there have realired large
sumy firam tk* aal* of i t ^ n which th« author, aa a matter of oourae,

%

has no lot or share. He has to look to his own Government and
people for compensation for his mental labor, and protection from an
infringeme^i^t of it. His remittances under his contract with the
Philadelphia publishers, ceased with the formation of the Confederate
Government, and he has no idea they will ever again acknowledge the
contract which existed before the war, even if the Government of the
United States has overlooked the author's interest in the contract with,
them (the publishers) in their efforts to confiscate property of Confederate citizens.
At the beginning of the war the author revi.?ed h!> original work,
as published in Philadelphia; naade many material alterations and improvements therein, thouth leaving it subptantially the «ame, and then
made a contract with S. H. Goetzel, of IVJobile, for the publication of
the work for the use of the army and people of the Confederate States,
by which contract, the said Gostzei was to take out a copy-right for
the same, in his own name, incur all the expense of publication, and
pay to the said Hardee twenty cents per copy, for each copy sold.
The copy-right of said work was duly entered and secured by said
GoDtzel in the form and manner required by existing laws on that
subject, in the clerk's oflBce of the district court of the Confederate
States, for the district of Alabama, and since then nine editions of
the same has been published ; and the said Goetzel, at all times, kept
on hand a sufficient number of copies to meet all reasonable needs and
demands, of the army and people of the Confederate States. Although
there had been no copy-right secured in the United States, as we had
formed a separate Government, and as the people of the United States
bad become a foreign people, and their Government a foreign Governluent, your memorialists considered that a copy-right, entered and
secured under the Confederate Government, was a valid right, and
would be protected by the Confederate courts, especially as the
author had lost all his rights for compensation, under his contract
with a citizen of the United States.
Notwithstanding the copy-right of your memorialist, various persons
in the Confederate States have published pivate editions of said
work, and have been selling them in various parts of the country to
the detriment of the rights and interests of the author and publisher
thereof
The republications have generally been of the old Lippincott edition, and not containing the alterations, changes and improvements
made by the genuine, or copy-right edition, which are important and
material, and which has created some confusion in army instruction
because of different versions of the same work being in use.
Your memorialist caused a bill to be filed in the district court of
Alabama against Francis Titcomb, a bookseller in Mobile, who kept
on sale a pivate edition of said work, published in Richmon^ the
same being a copy of the original Lippincott edition, for an inWigement of the copy-right of your memorialist, on which a provisional
injunction issued.
The same proceedings were taken against one Randolph, of Richmond, and several booksellers in Memphis before the fall of that place.
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The cause in Mobile was l«ied in the Confederate States district
court in .July,-. 1863, on bill, jinswer and testimony, and after elaborate
argument by counsel, the judge of said court delivered, an opinion
adverse to your memoriali.>*tfl copy.right, on the ground that the said
work was published in the United States in iBoo, without a copyright, at a time the two countries were und"r one Government. Tfi"
complainants contended that was a foreign publication, and as it was
shown that they had promptly taken out a copy-right in their own
country, and under their own laws, the original publication ought no:
to prejudice them in their present right, and especially, as the author
had provided with the original publishers reasonable compensation for
himself, and as the work h»d not been re-published in the United
States before the war, and no probability existed of it ever being
re-published by any other person, such contract secured for the author
all the benefits of a copy-right.
By reason of the war, all the rights and benefits under that contract
have been lost, and your memorialist (Hardee) could not now, and
he does not, believe he ever will be permitted to enforce that contract
ill the United States.
A'8 soon, as he found himself in this condition in relation to hiwork, he promptly set about securing his rights and interests in his
book in the Confederate States, by securing the copy-right in the
name of the publisher, and prosecuting, under the law, those who
infriiiged it. These and other arguments were urged at the bar in
support of the copy-right, but the learned judge thought that the
technical ground of former publication, which made the work publici
juris to the people of the'Confederate States as well as the people of
the Uiiited States was against us, and he would have to condemn the
copy-right.
Of course, the other cases will have to be dismissed.
Yoiur ineihorialist therefore respectfully apply to your honorable
bodie3;for the passage of an act granting them a special copy-right in
said work,.yours being the only forum they can now apply to for protection of their rights and interest as author and publisher of the
same.
A copy of the opinion of the Hon. Wm. G. Jones is hereto attache 1.
and made a part of this memorial.

I M P O R T A N T D E C I S I O N ON COPY-RIGHT.
A t ' t h e late term of the Confederate district court for Mobile, a
case involving " c o p y - r i g h t " was heard by Judge Jones. The plaintiff was S. H. Goetzel, and the defendant, F . Titcomb, both booksellers
of this city.
The former grounded his action on a copy-right
obtained by him to " Hardee's Tactics," of which he was the publisher. T^be defendant had, in the course of his business, sold copies
of the same work published by J . W. Randolph, in Richmond. For
this alleged invasion of his copy-right, Mr. Goetzel filed hia bill in

tiie district court some months ago, •«nd obtained an injunction
against Titcomb, restraining him from selling Randolph's edition.
The caes was heard upon bill and answer of the parties, and proofs of
•witnesses, and vna argued for the plaintiff by Messrs. Overall and II.
H. Smith, and by Mr. W. C. Easton for Titcomb. The decision of
the court is againet tiie validity of the copy-right of Gcetael in the
nork, and his proceeding was dismissed. The decree of Judge Jones,
copied belovj', sets forth the grounds of his decision fully:
C'. S D!S'!R!cr GQUHT .IT MOBILE, }
July, 1863.
\
&, H.

GOETZEL, E I . AL., )

vs.
1 \ TlICOMB, E I AL,

V la Chancery,
)

There is no doubt or ditipute ati to the material facts in this case,
and its decision depends entirely on a question of law. Whilst Gen.
Hardes was an officer in the army of the United States, and before
the dissolution of the Union, he prepared, under the direction of the
then Secretary of War of the United Statis, a systam of infantry tactics, since generally known as Hardee's Tactics. The work being approved of by the Prosidtsnt, it 'waa published in Philadelphia, in 1855,
by Lippincott, Grarnbo & Co. The Congress of the United States
made an appropriation of $20,0(J(» for stereotyping the work and of
§18,000 for the purchase of 18,000 copies of it for the Government.
The publication waa made with the knowledge and coayent of General
^then Lieutenant Colonel,) Hardee, and wae buperintended by him.
IXo copyright of thid publication was then claimed or taken out.
After the disBoIution of the Union and the organisation of the Government of th6 Confederate States and the commencement of thiti
present war, there isprang up a groat'domand for this work. In 1861,
General Hardea made some slight alterations in the work, and under
an arrangement between him and S. H. Gcstzel & Co., an edition of
the work, with the alterationsi, wae published by Goetzel & Co , in
1861, in Mobile. Gcbtael & Co. duly entered the title of the work in
the clerk's office of the Confederate States district court at Mobile,
and took out a copy Wright. In the Bame year (1861,) J. W. Randolph published in Richmond, Va., an edition of Hardee's tactics from
and corresponding with the Philadelphia edition of 1835.
The defendant, Titcomb, a bookseller in Mobile, sold here aome copies
of Randolph's edition after Goetzel & Co. had taken out their copyright, and the bill in this case is filed to prevent Titcomb from selling such copies.
I do not think it necessary to decide in" this case bevtral of the
'jirpf'ions which were raised and somewhat discussed at the bar. The
! u question in the case is the right of Gen. Hardee or of Goetsfel
Co. to take out a copyright for this work in 1861. It is admitted that
tie Philadelphia edition of 1855, and Randolph's edition of 1861, are
jiucisely alike, and substantially the same as Gcetzel's edition of
! S6t, the only difference being some alterations made by the autbo^
-i 1861, andto:3bra'-6':?'in Gcetzel's edition. They are all substanually the sase.

I t is quite immaterial, I think, in this cas'j, whether the Philidelphia edition of 1855 is to be rejjarded a Government work or the private \?^rk of Geu. Hardee
Whether the one or the other, it was
undoubtedly published to the •"orld with General Hardee's knowledge
and consent, and without his then claiming or taking out a copyright
for it. This was, in my opinion, a dedication of the work t<> the public.
It became then what the lawbooks term publici juris, and any person
m the TTnited States then embracing .vhat is now the Confederate
States, had a right to publish and bi-l! as mK.ny c-ditiona and copies of
it as he pleased. I do not think the secession of some of the States
and the formation of the Government of the Confederate States, diminished or affected the rights of the public or increased those of
Gen. Hardee in this repect. ('ur statute, Avhich is the hame as the old
Udited States statute, does not permit a copyright to bo taken out for
a work that has been previou8l|r publishe d. It can only be taken out
for works not previously published
It is insisted that a previous
publication in a foreign country does not preclude an author from
getting a copyright for the same work in his own country, if applied
for within a reasonable time. That IH a question which seems never
to have been positively cr definitely decided in the English or American courts ; nor do I think it necessary to decide it in this case. The
publication of tho Philadelphia edition of 1855 was made when this,
country was a part of the United States. It was then a publication in
this country, and it was as much to the public in Virginia or Alabama as the public of Pennsylvania. It is not like a publication in a
foreign country. It was no doubt a meritorious act in the gallant
general and entoprising publisher to prepare and publish this edition ;
but I a ^ fully satisfied they had no legal right to take out a copyright for it. The bill must, therefore, be dismissed at the cost of the
complainants.
WM. G . JoNEa, Judge.

MEMPHIS, T E N N . ,

J u l y 6, 1861.

S. H. Gtztzel:
I compliance with your letter, t also confirm our verbal understanding to that effect, that you and your partner, under the style and firm
of S. H. Goetzel & Co., are, nvl shall be hereafter, the only authorized publishers cf my " Infantry and Rifle Tactics," provided you
pay me twenty cents, say twtiity cents of each copy you sell, and to
render account three timet- a y»>ar, say at the end of August, December and April, punctually.
(Signed,)
W. J . H A R D E E .

W M . J r H.\RDEE, for sufficient considerations moving him thereto,
by those presents authorizes and eoipowors S. H. Goetzel, of Mobile,

Alabama, to institute and conduct, in any of the courts of the Confederate States of America, in his name, Kuch suits at law and in equity, and to do such other acts as may be necessary or proper to vindicate and protect against infringement the copyright of S- H Goetzel,
in the book of said Hardee, entitled " Rifle and Infantry, Tactics,"
granted by the Confederate States of America. The said Goetzel,
agreeing to bear expenses and liabilities of such suits and acts, and
to exonerate and protect him against the same.
Witness my hand, this 6th day of July, A. 1)., 1861, Memphis,
Tennessee.
(Signed,)
W. J . H A R D E E .

NOTICBi
So many editions of my '' I N F A N T R Y AN D R I F L E TACTICS "
having lately been published, I think it due to both tho public and
publishers to state :
That the COPYRIGHT E D I T I O N of my I N F A N T R Y and R I F L E
TACTICS, published by S. H. GCGTZEL & CO., in MOBILE, is tho
only COMPLETE,
CORRECT
and REVISED
EDITION,
and
THIS EDITION ONLY Contain3 the improvements and changes which I have
recently made, adapting the manual to the use of the arms generally
in the bands of the troOps in the Confederate States.
W. J. H A R D E E ,
Colonel Confederate States Army.
FORT MORGAN,

June 1 8 , 1 8 6 1 .

,

The above notice is printed in the front of each volume of the copyright edition.

